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STATEMENT OF CASE 

It is well to amplify in more detail the facts as 
stated by the appellant in his brief. 

Appellant was found guilty and sentenced in the 
District of Columbia Branch of the Police Court 
of the District of Columbia, and not in the United 
States Branch, and prosecuted by the Corporation 
Counsel in the name of the District of Columbia, 
for violating a regulation of the Alcoholic Bever¬ 
age Control Board of the District of Columbia, 
made and promulgated pursuant to the authority 
granted and given it by the terms of the Act of 
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Congress approved January 24, 1934, entitled and 
cited as “ District of Columbia Alcoholic Beverage 
Control Act.” The regulation in question pro¬ 
hibits the transportation of more than twelve 
quarts of alcohol, spirits or wine, or beer in excess 
of forty-eight quarts, without a bill or memo¬ 
randum from the seller to the purchaser. 

Subsequently, the appellant was convicted and 
sentenced in the Supreme Court of the District of 
Columbia on charges of violating the Liquor Tax¬ 
ing Act of 1934, approved January 11,1934, in that 
he did possess and transport the liquor involved 
in the Police Court prosecution, on which said 
liquor no Internal Revenue tax had been paid. 

ARGUMENT 

1. No double jeopardy involved 

Appellant contends that he was twice placed in 
jeopardy for the same offense. In other words, 
that lie should not have been convicted and sen¬ 
tenced for violating the Liquor Taxing Act because 
he had alreadv been convicted and sentenced for 
violating the District of Columbia Alcoholic Bev¬ 
erage Control Act. 

The question which naturally follows is, Are the 
offenses identical ? 

An analysis of the two cases discloses that the 
prosecution in the Police Court was conducted in 
the District of Columbia Branch by the Corpora¬ 
tion Counsel. To prove his case, the Corporation 
Counsel had to produce evidence that this appellant 


3 


was transporting more than twelve quarts of 
liquor; that at the time of the transportation he did 
not have in his possession a bill or memorandum 
from the seller to the purchaser. 

Coming now to the prosecution in the Supreme 
Court of the District of Columbia, we find th^t en- 
tirelv different evidence is necessarv in order to 
warrant a conviction: first, evidence of possession 
and transportation of liquor; second, that af; the 
time of the possession and transportation nj> In¬ 
ternal Revenue tax had been paid on said liquor. 

It is to be noted that under the District of Co¬ 
lumbia Alcoholic Beverage Control Act a limitation 
is placed on the amount which is necessary t(j vio¬ 
late the Act, namely, more than twelve quarts. So 
that the transportation of less than twelve quarts 
would not constitute a violation, while under the 
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Liquor Taxing Act, no limitation is placed on the 
amount in order to constitute a violation. There¬ 
fore, a person could be guilty of violating the 
Liquor Taxing Act without at the same time violat¬ 
ing the Alcoholic Beverage Control Act. 

It is apparent that the same evidence was not 
required to sustain both charges. They were j sep- 
arate and distinct offenses, one requiring evidence 
which the other did not. The fact that both 
charges related to and grew out of one transaction 
makes no difference. 

The situation presented by this case comes with¬ 
in the test laid down by the Supreme Court of the 
United States in Morgan vs. Devine, 237 U. S. ^32; 


59 L. E. 11153, wherein one Devine had been con¬ 
victed and sentenced for having burglariously en¬ 
tered a Post Office with intent to commit a larceny 
therein and for having committed a larceny in said 
Post Office. The Court states in its opinion: 

The test is whether, if what is set out in 
the second indictment had been proved 
under the first, there could have been a con¬ 
viction ; when there could, the second cannot 
be maintained; when there could not, it can 
be. * * * 

* * * the test is not whether the crim¬ 

inal intent is one and the same and inspiring 
the whole transaction, but whether separate 
acts have been committed with the requisite 
criminal intent and are such as are made 
punishable by the Act of Congress. * * * 

As to the contention of double jeopardy 
upon which the petition of habeas corpus is 
rested in this case, this Court has settled 
that the test of identity of offenses is 
whether the same evidence is required to sus¬ 
tain them; if not, then the fact that both 
charges relate to and grow out of one trans¬ 
action does not make a single offense where 
two are defined by the statutes. Without 
repeating the discussion, we need but refer 
to Carter vs. McClaugliry, 183 U. S. 365, 46 
L. ed. 236, 22 Sup. Ct. Rep. 181; Burton v. 
United States, 202 U. S. 344, 377, 50 L. ed. 
1057, 1069, 26 Supt. Ct. Rep. 688, 6 Ann. 
Cas. 362, and the recent case of Gavieres v. 
United States, 220 U. S. 338, 55 L. ed. 489, 31 
Sup. Ct. Rep. 421. 


To distinguish this class of cases from those 
where a continuous offense is involved Ebeling v. 
Morgan, 237 U. S. 625; 59 L. E. 1151, is cited, 


wherein the Court states, among other thingi: 

The case is not like those charges of con¬ 
tinuous offenses where the crime is neces¬ 
sarily, and because of its nature, a single 
one, though committed over a period oi time. 
Such is the English case of Crepps v. Durden, 
Cowp. pt. 2, p. 640, wherein Lord Mansfield 
held that one who was charged with exercis¬ 
ing his ordinary trade on the Lord’s Day 
could not be convicted of separate offenses 
because of a number of acts performed on 
that day which made up the offense of (exer¬ 


cising his trade. It was there said that every 
stitch that a tailor takes and everything that 
a shoemaker or carpenter may do for differ¬ 


ent customers at different times on the isame 


Sunday did not constitute separate offenses, 
for the offense was one and entire of exer¬ 


cising the trade and calling upon the Lbrd’s 
Day, and the object of the legislation wps to 
punish a man for exercising his trade on 
Sunday, and not to make a separate offense 
of each thing he did in the exercise of that 
trade. So, in Re Snow, 120 U. S. 274, 30 L. 
ed. 658, 7 Sup. Ct. Rep. 556, where ap at¬ 
tempt was made to divide into separate 
periods of time the offense of continuous 
cohabitation with more than one woijnan, 
when the facts showed that there was but one 
offense committed between the earliest day 
charged and the end of the continuing i;ime 


attempted to be charged in separate indict¬ 
ments. These and similar cases are but at¬ 
tempts to cut up a continuous offense into 
separate crimes in a manner unwarranted 
by the statute making the offense punishable. 

The attention of the Court is called particularly 
to Gavicres v. United State#, 220 U. S. 338, where¬ 
in Grafton v. United States, 206 U. S. 333, which 
is relied upon by the appellant, is distinguished. 

The Supreme Court of the United States held in 
this case that Gavieres, who was convicted and pun¬ 
ished under an ordinance prohibiting drunkenness 
and rude and boisterous language, was not put in 
second jeopardy by being subsequently tried under 
another ordinance for insulting a public officer, al¬ 
though the latter charge was based on the same 
conduct and language as the former. This case 
was also an appeal from the Supreme Court of the 
Philippine Islands as was the Grafton case. 

The Court, in its opinion in the Gavieres case, 
supra, stated: 

It is true that the acts and words of the 
accused set forth in both charges are the 
same; but in the second case it was charged, 
as was essential to conviction, that the mis¬ 
behavior in deed and words was addressed to 
a public official. In this view we are of 
opinion that while the transaction charged 
is the same in each case, the offenses are dif¬ 
ferent. This was the view taken in Morey 
v. Commonwealth, 108 Massachusetts, 433, 
in which the Supreme Judicial Court of 
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Massachusetts, speaking by Judge 
held: 

“A conviction or acquittal upon or(e in¬ 
dictment is no bar to a subsequent convic¬ 
tion and sentence upon another, unles$ the 
evidence required to support a convection 
upon one of them would have been sufficient 
to warrant a conviction upon the other. 
The test is not whether the defendant has 
already been tried for the same acfy but 
whether he has been put in jeopardy for the 
same offense. A single act may be an offense 
against two statutes; and if each statute re¬ 
quires proof of an additional fact which the 
other does not, an acquittal or conviction 
under either statute does not exempt the 
defendant from prosecution and punish¬ 
ment under the other.” 

This case was cited with approval in 
Carter v. McClaugliry, 183 U. S. 367, 395. 
In the Carter Case, speaking of the identity 
of offenses charged, this court said: 

“The offenses charged under this article 
were not one and the same offense. This is 
apparent if the test of the identity of offenses 
that the same evidence is required to sus¬ 
tain them be applied. The first charge: al¬ 
leged 4 a conspiracy to defraud’, and j the 
second charge alleged ‘causing false and 
fraudulent claims to be made’, which were 
separate and distinct offenses, one requiring 
certain evidence which the other did not. 
The fact that both charges related to hnd 
grew out of one transaction made no differ¬ 
ence.” * * * 
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Applying these principles, it is apparent 
that evidence sufficient for conviction under 
the first charge would not have convicted un¬ 
der the second indictment. In the second 
case it was necessary to aver and prove the 
insult to a public official or agent of the 
authorities, in his presence or in a writing 
addressed to him. Without such charge and 
proof there could have been no conviction 
in the second case. The requirement of in¬ 
sult to a public official was lacking in the first 
offense. Upon the charge, under the ordi¬ 
nance, it was necessary to show that the of¬ 
fense was committed in a public place open 
to public view; the insult to a public official 
need only be in his presence or addressed to 
him in writing. Each offense required proof 
of a fact, which the other did not. Conse¬ 
quently a conviction of one would not bar a 
prosecution for the other. 

2. The District of Columbia Alcoholic Beverage Control 

Act does not supersede the Liquor Taxing Act of 1934 

On January 11,1934, the President approved the 
Liquor Taxing Act of 1934. Thirteen days later, 
on January 24,1934, the District of Columbia Alco¬ 
holic Beverage Control Act was approved. 

An examination will show that the District of 
Columbia Alcoholic Beverage Control Act is essen¬ 
tially and substantially nothing more than a licens¬ 
ing and regulating statute; its main purpose being 
to regulate and control the manufacture, transpor¬ 
tation, possession, and sale of alcoholic beverages 
in the District of Columbia. 
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On the other hand, the Liquor Taxing Act of 
1934, applying to the whole of the United States 
including the District of Columbia, is essentially an 
act designed to raise revenue, as the title of it 
imports. 

The repealing language, which counsel for the 
appellant relies on, refers only to the National 
Prohibition Act, and counsel has failed to point out 
just where, in the District of Columbia Alcoholic 
Beverage Control Act, express language is qsed 
repealing or superseding the Liquor Taxing Act 
of 1934. The repealing language referred to re¬ 
peals the National Prohibition Act in the District 
of Columbia, except insofar as it affects denatured 
alcohol. 

Surely counsel for the appellant does not rely 
on any repeal by implication, because it is well 
settled law that in the absence of express language 
there can be no repeal by implication unless the 
objects of the two statutes are the same. 

In United States v. Claflin, 97 U. S. 546, the 
Supreme Court of the United States, in dealing 

i 

with this question of repeal, stated: 

It is, however, necessary to the implica¬ 
tion of a repeal that the objects of the two 
statutes are the same, in the absence of any 
repealing clause. If they are not, both stat¬ 
utes will stand, though they may refer to the 
same subject. 

See also Beals v. Hale, 4 How. 37. 
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3. The sentence of appellant under the Liquor Taxing 

Act is not ilegal 

Appellant's sentence was imposed pursuant to 
the provisions of the Act of Congress approved 
July 15,1932, entitled “An Act to establish a board 
of indeterminate sentence and parole for the Dis¬ 
trict of Columbia and to determine its functions, 
and for other purposes.’* 

Section 3 of this Act, supra, provides in part as 
follows: 

Sec. 3. That hereafter, in imposing sen¬ 
tence on a person convicted in the District 
of* Columbia of a felony, the justice or judge 
of the court imposing such sentence shall 
sentence the person for a maximum period, 
not exceeding the maximum fixed by law, 
and for a minimum period not exceeding 
one-fifth of the maximum period fixed by 
law, and any person so convicted and sen¬ 
tenced may be released on parole as herein 
provided at any time after having served the 
minimum sentence. * * *. 

The provisions of this Act apply to all felonies 
in the District of Columbia, regardless of whether 
thev mav be so bv laws relating onlv to the Dis- 
trict of Columbia or general laws of the United 
States. This Act is not discriminatory or in viola- 
tion of any of appellant’s constitutional rights. 
As a matter of fact, the effect of this Act is in the 
opposite direction. In other words, it acts in ap¬ 
pellant’s favor. Without this Act it would have 
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been possible for appellant to have received a 'maxi¬ 
mum and straight sentence of five years, whereas, 
under this Act, he is entitled to receive a minimum 
sentence and an earlier release from prison than 
without it. Therefore, the appellant has in njo way 
been injured by the application of this Act. 

It is respectfully submitted that the order dis¬ 
charging the writ of habeas corpus should be 
affirmed. 

Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney, 

Allen J. Krouse, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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In the United States Court of Appeals 
for the District of Columbia 

October Term, 1935 


No. 6574 


Corlis Sims, appellant 

V . 

Thomas M. Rives, appellee 


SUPPLEMENTAL REPLY BRIEF 

Pursuant to the suggestion of this Honorable 
Court, the appellee herein respectfully submits this 
supplemental brief on the proposition of wjhether 
or not the Act of July 15, 1932, entitled “i^n Act 
to Establish a Board of Indeterminate Sentence 
and Parole for the District of Columbia, etc.” ap¬ 
plies to felonies committed under the general crim¬ 
inal laws of the United States as distinguished 
from felonies under statutes of the District of Co¬ 
lumbia. 

In considering the validity of this Act, the; Court 
is faced with two questions, namely: 

I. Did Congress intend that this Act should ap¬ 
ply to offenders against the general criminal laws 
of the United States as well as offenders igainst 
statutes applicable to the District of Columbia? 

II. If so, is the Act constitutional ? 
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I 

The Act itself is essentially and primarily a pa¬ 
role statute, designed and intended to regulate and 
control the release of prisoners with a view to their 
rehabilitation. Prior to the enactment of this 
statute all persons convicted and sentenced in the 
District of Columbia, regardless of whether they 
were offenders against the general criminal laws of 
the United States or offenders against laws appli¬ 
cable only to the District of Columbia, were sub¬ 
ject to parole under the provisions of the Act of 
June 25, 1910, entitled “An Act to parole United 
States prisoners, etc/’, as amended January 23’, 
1913, and came under the supervision and control 
of the Board of Parole established by that Act. 

Section 9 of the Indeterminate Sentence Act pro¬ 
vides in substance that the jurisdiction and powers 
of the Board of Parole, created by the Act of June 
25, 1910, over prisoners confined in penal institu¬ 
tions of the District of Columbia shall cease and 
determine, and all such powers shall be transferred 
to and vested in the Board of Indeterminate 
Sentence and Parole. 

It is at once apparent that until the passage of 
the Indeterminate Sentence Act all persons con¬ 
victed in the District of Columbia, regardless of 
whether a strictly Federal or District statute was 
involved, w T ere paroled under the provisions of the 
Act of June 25,1910, as amended, that is to say, the 
present Board of Indeterminate Sentence and 
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Parole took over the jurisdiction of the | former 
board. The difference in the two acts is this, that 
the former applied to the whole of the ! United 
States, including the District of Columbia, while 
the latter applies only to the District of Columbia. 
In other words, the Board of Indeterminate Sen¬ 
tence and Parole took over so much of the powers 
of the Board, established by the Act of June 25, 
1910, as applied to the District of Columbia. That 
this was the intent of Congress, there caif be no 
doubt. 

The Report of the Committee on the District of 
Columbia, No. 881, 72nd Congress, 1st Sessfon, re¬ 
porting to the House of Representatives, [reflects 
the following, under the title “ Purpose of the 
Bill”: 

The object of the proposed legislation is 
to establish in the District of Columbia a 
Board of Indeterminate Sentence and Pa¬ 
role, with a view to bringing the procedure 
of the District of Columbia into conformity 
with the best penological practice. The bill 
provides for the imposition of indeterjminate 
sentences upon persons found guilty of 
crime within the District. This system is 
widely used throughout the United States 
and is generally regarded as an essential 
factor in penological reform. 

Mr. Sanford Bates, Director of the Bu¬ 
reau of Prisons, of the Department of Jus¬ 
tice, thus comments upon the bill: 

“It is just another step in the direction of 
modern penological advance. I look for- 
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ward to the time when every man committed 
to prison will leave it under parole. This 
is not leniency, but simply a new system of 
discharge.” 

o 

Under existing law the Federal Parole 
Board has jurisdiction in cases involving 
District of Columbia prisoners. The Fed¬ 
eral and District authorities are agreed, 
however, that the bill hereby reported, with 
the suggested amendments, would relieve the 
United States authorities of a burden which 

the District officials feel thev should as- 

%/ 

sume. * * * 

The Report of the Committee on the District of 
Columbia, No. 450, 72nd Congress, 1st Session, re¬ 
porting to the United States Senate, shows, under 
the title “Purpose of the Bill”: 

The object of this proposed legislation is to 
establish in the District of Columbia a Board 
of Indeterminate Sentence and Parole. In 
order to carry the parole sentence into ef¬ 
fect, the bill provides for the imposition of 
indeterminate sentences in cases of persons 
convicted of felonies in the District courts. 

The parole system is widely used through¬ 
out the United States, and is generally re¬ 
garded as an essential factor of penological 
reform. 

Under existing law, the Federal Parole 
Board has jurisdiction in cases involving 
District of Columbia prisoners. The Fed¬ 
eral and District authorities are agreed that 
the bill hereby reported, with the suggested 
amendments would relieve the United States 
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Government of an increasing heavy burden, 
which the District officials feel would be 
more appropriately handled through local 
administration. 

Furthermore, if it was not the intention of Con¬ 
gress that this Act should not apply to Federal of¬ 
fenders as well as District offenders, then Congress 
would not have by the amendment of June 5, 1934, 
73d Congress, Session II, Chap. 391, conferred au- 
thoritv on the Federal Parole Board over United 
States prisoners convicted in the District of Co¬ 
lumbia, but confined in other than penal institu¬ 
tions of the District of Columbia. In other words, 
broad powers were given to the Federal Parole 
Board to apply the terms of the Indeterminate 
Sentence Act to persons convicted in the District, 
but serving their sentences in other than District 
penal institutions. 

There can be no question then that the Congress 
intended that the Act should apply to all prisoners, 
whether offenders against the general criminal 
law’s of the United States or law’s applicable only 
to the District of Columbia. To hold that the Act 
applies only to offenders against laws applicable 
only to the District of Columbia w’ould leave those 
prisoners convicted of violating general criihinal 
law's of the United States in the District of Colum¬ 
bia without any rights to parole, because the Effect 
of the enactment of the Indeterminate Sentence 
Act w’as to repeal the Act of June 25, 1910, insofar 
as it applied to the District of Columbia. 
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There is no analogy in the situation presented 
here and that in Green v. Peak, 62 App. D. C. 176. 
In the Green ease, the defendant had been con¬ 
victed in the Police Court of violating the National 
Prohibition Act and sentenced to pay a fine of $500 
or in default to serve 180 davs in jail. At the ex- 
piration of 30 days, the defendant applied to the 
United States Commissioner for his release as an 
indigent prisoner under the provisions of Section 
641, Title IS, United States Code. The release was 
denied, because of a provision in the District ('ode, 
applying to Police Court, that in cases of imposi¬ 
tion of fine, the court may commit up to one year. 

There the situation involved two Federal statutes 
of national scope and a local statute applying to 
the Police Court. The contention was made that 
this situation was controlled bv the familiar doc¬ 


trine of a special statute superseding a general act 
touching the same subject matter. In overruling 

this contention, the learned Mr. Justice Iiitz 
stated: 


* * we cannot think it was the in¬ 

tention of Congress [italics supplied] to 
create such a situation as this case presents, 
or to permit a greater punishment to follow 
in this local court than elsewhere from a 
conviction under the National Prohibition 
Act. 

The distinction between the two situations lies 
in the intention of Congress. In the Green case, 
as this court held, Congress did not intend the situ- 
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ation there presented, but in the present case the 
intention of Congress is plain and evideiit both 
from the Act itself and the committee reports. 

The corollary arising from this questidn con¬ 
cerns the power of Congress to legislate in criminal 
matters differently for the District of Cdlumbia 
than for the nation at large. 

Article I, Section 8, Clause 17, of the Constitu¬ 
tion confers upon Congress absolute authority and 
control over the District of Columbia. Congress 
is given exclusive jurisdiction over the Disjrict of 
Columbia for every purpose of Government, na¬ 
tional or local, in all cases whatsoever. In Capital 
Traction Co. v. Hof, 174 U. S. 1, the Court £aid: 

The Congress of the United Stated being 
empowered by the Constitution “to ejxercise 
executive legislation in all cases whatsoever” 
over the seat of national government has the 
entire control over the District of Columbia 
for every purpose of government, national 
or local. It may exercise within the Dis¬ 
trict all legislative powers that the legisla¬ 
ture of a State might exercise within the 
State; and may vest and distribute tile judi¬ 
cial authority in and among the Courts and 
Magistrates and regulate judicial proceed¬ 
ings for them as it may see fit so loi|g as it 
does not contravene any provision of the 
Constitution of the United States. 

In Kendall v. United States, 12 Pet. 524, the 
Court also had the following to say with [respect 

56702—30-2 
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to Congressional control of the District of Colum¬ 
bia: 

There is in this District no division of 
powers between the general and state gov¬ 
ernments. Congress has the entire control 
over the District for every purpose of gov¬ 
ernment * * *. 

And again in White v. Davidson, 181 U. S. 371, the 
Court opined: 

This Court held that the legislation in 
question was that of the United States and 
must be considered in the light of the con¬ 
clusions so often announced that the United 
States possessed complete jurisdiction both 
of political and municipal nature over the 
District of Columbia. 

See: Shoemaker v. U. S., 147 U. S. 300; Parsons 
v. District of Columbia, 170 U. S. 52; Gibbons v. 
District of Columbia, 116 U. S. 404; Mattingly v. 
District of Columbia, 97 U. S. 690. 

The Supreme Court of the United States has 
declared that the District of Columbia is a separate 
political community in a certain sense, and in that 
sense may be called a State whose sovereign power 
is lodged in the Government of the United States; 
but it cannot be considered a State within the 
meaning of that term as used in the Constitution. 
Metropolitan R. Co. v. District of Columbia, 132 
U. S. 9. 

The Court’s particular attention is called to the 
language of this Court in Johnson v. United States, 
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38 App. D. C. 347, 352, 353, 354, 360 (affiijmed in 

225 U. S. 405) wherein it stated (quoting frbm Sec. 

1 of the Code): j 

All general Acts of Congress not! locally 
inapplicable in the District of Columbia, and 
all Acts of Congress by their terms applica¬ 
ble to the District of Columbia and tlo other 
places under the jurisdiction of the United 
States, in force at the date of the passage of 
this Act, shall remain in force except inso¬ 
far as the same are inconsistent with, or 
are replaced by, some provision of this 
code * * * 

Further the Court says: 

We think it plain that by the enactment of 
the District Code, Congress intended to re¬ 
place and supersede all general statutes of 
the United States, dealing with the same sub¬ 
ject matter. To be still more specific, we 
think that when Congress established two 
degrees of murder, defined the punishment 
for each, and prescribed the punishment for 
rape, it intended that those provisions Should 
replace and supersede the general statutes of 
the United States dealing with those offenses. 

And still further, the Court said: 

A careful study of the District Code irre¬ 
sistibly leads to the conclusion that Congress 
in its enactment stepped aside from its revi¬ 
sion and codification of the general laws of 
the United States and, in its capacity, as a 
national legislature for this municipality 
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(IT, S. ex rel. Daly v. Macfarland, 28 App. 
1). C. 552-558), revised and brought together 
statutes supposedly applicable to conditions 
here existing. * * * Congress, of course, 
realized that conditions obtaining in this 
comparatively large city might in many re¬ 
spects differ from conditions obtaining in 
other parts of the country under the exclu¬ 
sive jurisdiction of the United States. It 
also apparently fully appreciated the wis¬ 
dom and necessity of providing such a con¬ 
siderable number of people—approximately 
as many as are found in some of the States— 
with a concise body of law for their govern¬ 
ment rather than to leave them to the masses 
of the general statutes of the United States. 

And further: 

The Federal Code embraces general leg¬ 
islation of general operation; the District 
Code local legislation of local operation. 

Having complete and entire control over the Dis¬ 
trict for every purpose of government and having 
the same jurisdiction as a state legislature, it is 
clear that Congress may legislate for the District 
of Columbia in criminal matters differently than 
for the nation at large. Therefore, it may pass leg¬ 
islation which affects only the District and it may 
pass legislation which affects the District as well 
as the nation at large. 

There is no doubt that an unusual situation 
exists here in the District of Columbia and that per¬ 
sons here, charged with crime, are treated differ- 


ently than in other parts of the country upder the 
laws of the United States. To illustrate, take for 
example United States v. Burroughs, 289 U, S. 159, 
where the Supreme Court upheld the righi; of the 
Government in the District of Columbia to take an 
appeal to the Court of Appeals in a crimihal case 


from a judgment sustaining a demurrer to an in¬ 
dictment when that right exists nowhere elsb in the 
United States. The Court stated: 

In the absence of express statutory au¬ 
thority no appeal may be taken on behalf of 
the United States in any criminal case. 
United States v. Sanges, 144 U. S. 310; 
United States v. Ainsworth, 3 AppL D. C. 
483. March 3, 1901, Congress adopted the 
Code of Laws for the District of Columbia, 
whereby it defined the jurisdiction of the 
Police Court and the Supreme Court of the 
District, sanctioned appeals from both to 
the Court of Appeals, and by Sec. 935 en¬ 
acted : 

“In all criminal prosecutions the (United 
States or the District of Columbia, as 
the case may be, shall have the same 
right of appeal that is given to the de¬ 
fendant, * * 

The Court of Appeals, holding this Act 
(the Criminal Appeals Act), so far as appli¬ 
cable, superseded Sec. 935 of the District 
Code, reserves a ruling as to its jurisdiction 
on appeal where a decision will involve both 


a construction of the statute on which the 
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indictment is based and a ruling as to the 
validity of the indictment as a pleading. 
We think, however, the answer is clear; for 
we are of opinion that the Criminal Appeals 
Act is inapplicable to criminal cases tried in 
the ; Supreme Court of the District. These 
are regulated solely by Sec. 935 of the Code. 

Another example is where by Sec. 424, Ti. 28, 
U. S. C. the Government in other Federal districts 
is allowed only six peremptory challenges to the de¬ 
fendant's twenty in capital cases, six in other fel- 
onv cases to the defendant's ten, while in the Dis- 
trict of Columbia both the Government and de¬ 
fendant are allowed an equal number of twenty 
challenges in capital cases and an equal number 

of ten in other felonv cases. 

* 

And still another example is where a person can 
be charged with a common law offense in the Dis¬ 
trict of Columbia, while on the other hand no such 
charge could be made in any other district in the 
United States, because of a lack of common law 
jurisdiction. Tyner v. United States, 23 App. 
D. C. 324. 

Certainly it cannot be said that a person, 
charged with crime in the District of Columbia, is 
not at a disadvantage with respect to the treatment 
accorded by law to persons in other districts. But, 
at the same time, let it be remembered that this 
unusual situation, existing here in the District of 
Columbia, has received judicial sanction. 
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II 

With respect to the constitutionality of thO \ 
itself, every reasonable hypothesis in its favor mi 
first be exhausted. In Adkins v. Children's Ho 
pital, 261 U. S. 525, the Court said that every pos 
sible presumption stands in favor of an act of 
Congress until overcome beyond rational doubt. 
Every reasonable construction must be resorted to 
to save a statute from unconstitutionality. U. S. 
v. Harris, 106 U. S. 635; Hooper v. California, 155 
U. S. 657; Mugler v. Kansas, 123 U. S. 661; Sweet 
v. Rechel, 159 U. S. 392. In the light of the tests 
laid down by the Supreme Court of the United 
States, the law must be examined to determine 
whether or not Congress in exercising its police 
power for the District of Columbia had acted jarbi- 
trarily, capriciously, and therefore without) any 
reasonable basis. Now, the exercise by Congress 
of its police power in the District of Columbia un¬ 
der the Fifth Amendment is substantially the same 
as that of the States under the Fourteenth Amend¬ 
ment. This Court made this holding in District 
of Columbia v. Kraft, 35 App. 254, wherein an 
Act of Congress, known as the “gift enterprise 
law” was attacked as unconstitutional. Although 
the Fourteenth Amendment has no application to 
the Federal Government, it must follow as a natural 
corollary from the holding in the Kraft case, that 
the Congress in the exercise of its police power 
in the District of Columbia under the Fifth Amend- 
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inent cannot by any legislation deny to any person 
in the District of Columbia the equal protection 
of the laws. And this Court so held in Lappin v. 
District of Columbia, 22 App. D. C. 68, as follows: 


It must be conceded that the 14th Amend¬ 
ment. which expressly declares that no State 
shall deny to any person within its jurisdic¬ 
tion the equal protection of the laws, does 
not purport to extend to authority exercised 
bv the United States. * * * But it does 

not follow that Congress in exercising* its 
power of legislation within and for the Dis¬ 
trict of Columbia mav, therefore, denv to 
persons residing therein the equal protection 
of the laws. 

All of the guaranties of the Constitution 
respecting life, liberty, and property are 
equally for the benefit and protection of all 
citizens of the United States residing perma¬ 
nently or temporarily within the District of 
Columbia, as of those residing in the several 
States. * * * 


In a recent case in this court involving the 

K-7 

regulation of a calling that was made under 
authoritv of an act of Congress, and which 
was declared void by reason of unjust dis¬ 
crimination. it was said bv Mr. Justice Mor- 

% 

ris.iwho delivered the opinion of the court: 
“All the general limitations imposed by the 
Constitution upon its (Congress) authority 
are as applicable in the District of Columbia 
as in any other part of the United States." 

The equal protection clause does not take away 
the power to classify in the adoption of police laws, 
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but admits of the exercise of a wide scope bf dm 
cretion. 

I \ 

Lindsley v. Natural Carbonic Co., 220 U. S. 61, 
wherein the Court said: | 

The rules by which this contention must be 
tested, as is shown by repeated decisions of 
this court, are these: (1) The equal protec¬ 
tion clause of the fourteenth amendment 
does not take from the State the power to 
classify in the adoption of police la\\[s, but 
admits of the exercise of a wide scope bf dis¬ 
cretion in that regard, and avoids what is 
done only when it is without any reasonable 
basis and therefore is purely arbitral*^. (2) 
A classification having some reasonable basis 
does not offend against that clause merely 
because it is not made with mathematical 
nicety or because in practice it results in 
some inequality. (3) When the classifica¬ 
tion in such a law is called in question, jf any 
state of facts reasonably can be conceived 
that would sustain it, the existence of that 
state of facts at the time the law w^s en¬ 
acted must be assumed. (4) One who as¬ 
sails the classification in such a law must 
carry the burden of showing that it does not 
rest upon any reasonable basis, but is Essen¬ 
tially arbitrary. [Italics supplied.] j 

An objection that the statute denies to a person 
the equal protection of the law can only be sus¬ 
tained if the statute treat the person differently 
from what it does others who are in the same situ¬ 
ation as lie; that is, in the same relation to the pur- 
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pose of the statute. Lloyd v. Dollison, 194 U. S. 
445; International Harvester Co. v. Missouri, 234 
U. S. 199; \Atchison, etc. R. Co. v. Matthews, 174 
U. S. 103; Gulf, etc. R. Co. v. Ellis, 165 U. S. 150; 
Halter v. Nebraska, 205 U. S. 34. 

As far as the point here involved is concerned 
equality of protection means that in the adminis¬ 
tration of criminal justice no person shall be sub¬ 
jected, for the same offense, to any greater or dif¬ 
ferent punishment. This means that there shall 
be no discrimination as to persons in the territory 
or district which the legislation affects. In Hayes 
v. Missouri > 120 U. S. 68, the Court said: 

The Fourteenth Amendment (conceding 
from the authorities cited, that the equal 
protection clause applies when Congress ex¬ 
ercises its police power in the District under 
the 5th amendment) to the Constitution of 
the United States does not prohibit legisla¬ 
tion which is limited either in the objects to 
which it is directed, or by the territory 
within which it is to operate. It merely 
requires that all persons subjected to such 
legislation shall be treated alike, under like 
circumstances and conditions, both in the 
privileges conferred and in the liabilities 
imposed. As we said in Barbier v. Connolly, 
speaking of the Fourteenth Amendment: 
“Class legislation, discriminating against 
some and favoring others, is prohibited; but 
legislation which, in carrying out a public 
purpose, is limited in its application, if 
within the sphere of its operation it affects 
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alike all persons similarly situated] is nov 
within the amendment.” 113 U. SJ 27, 32. 

No person can complain that he is being discrim¬ 
inated against by the application of the Act ^n ques¬ 
tion in that he is being punished in a different man¬ 
ner from those convicted of like offenses in other 
Federal districts, because the Act in question ap¬ 
plies only to the District of Columbia. In order to 
invoke the equal protection clause, he must show 
that he is being discriminated against in thb appli¬ 
cation of the law as it applies in the District of 
Columbia. 

With respect to the question of whether there 
is a denial of equal protection of the laws by the 
punishment of an offender against a lawj of the 
United States applicable only to the District of 
Columbia, when a person doing the same act in 
another Federal district would go unpunished be¬ 
cause of the lack of such a law, this Court pad the 
following to say in Tyner v. United States, 23 App. 
D. C. 324: 

! ■ 

Congress must be presumed tp have 

as pun- 
against 


known then that official misconduct w 
ishable in this District as an offense 
the United States, and yet it evince^ no in¬ 
tention to exclude it from the operation of 
the conspiracy statute, nor is such 
tion to be found in any subsequent 
tion. It is not to be inferred from the fact, 
upon which the appellants rely, that ^t is not 
an offense against the United States when 


conten- 
legisla- 
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committed bv a Federal officer in any of the 
States of the Union, and possibly not also 
when committed in any territory, or in any 
other ceded district under the exclusive 
jurisdiction of the United States. Crimi¬ 
nal laws enforceable in the various courts 

established bv the authoritv of the United 

* «/ 

States are not required to be uniform 
throughout the territories and districts 
under their control, whether within or 
without the restrictions of the Constitution. 

Good reasons might be given why an act 
unpunishable in one territory or district 
should be made criminal in another, or if 
criminal at all, should be made punishable 
in a different wav in each. 

As a matter of fact, we know that it has 
not been the policy of the United States to 
subject their different territories and dis¬ 
tricts to one uniform system, civil or crimi- 
nal.i At one time before the act of retroces¬ 
sion to Virginia the common law and statutes 
of that State prevailed in one part of this 
District, whilst those of Maryland governed 
in the other. The District now has its crimi¬ 
nal code supplementing the common law and 
the [general legislation of Congress appli¬ 
cable therein. 

Here we have the anomalous situation of an In¬ 
determinate Sentence Act applying to strictly Fed¬ 
eral offenses and onlv in the District of Columbia 

m/ 

and another mode of imposing sentences for simi¬ 
lar offenses in other Federal districts. However, 
where there is general and special legislation appli- 



cable to the same subject matter, the special 'legis¬ 
lation must prevail. And thus this Court ruled in 
the case of United States v. Mills, 11 App. D. G. 500, 
wherein it is stated: 

Here we have a special penal code, partly 
statutory and partly of common law origin, 
but applicable exclusively to the District of 
Columbia. Here the law is not silent as to 
the method of the enforcement of tines, when 
fines are imposed as penalties for cripiinal 


offenses. On the contrary, there is ai well 
defined system of commutation of fines!, and 
specific provisions are found for the guid¬ 
ance of the courts in the event of default 
of payment of fines. * * * Even if this 

(referring to a special act of Congress ap¬ 
plying to the police court) be not incon¬ 
sistent with the general code for the Union, 
it is well settled law that, where there is a 
special or particular statute, and also a gen¬ 
eral statute, both applicable to the same sub¬ 
ject-matter, the special or particular statute 
must prevail. Ex parte Crow Dog, 109 U. S. 
556; State v. Stoll, 17 Wall. 425; Cass Co. v. 
Gillett, 100 U. S. 585. And in no case: can 
this rule be more appropriately applied |than 
to the legislation of Congress for the Dis¬ 
trict of Columbia as distinguished fro 
legislation for the Federal Union. 



The appellant makes the contention that Section 
5 of the Act is in violation of the Fourth Amend¬ 
ment to the Constitution, prohibiting the issuance 
of warrants without probable cause. This position 
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is without any basis whatsoever and must fall of 
its own weight. Such a warrant, and there is no 
parole law’ which does not provide for the issuance 
of same, is not a warrant within the contemplation 
of the Fourth Amendment. A person in custody 
and under sentence has no rights except those 
which the law’ provides. He is hemmed in, not only 
bv walls and bars, but regulations and rules. His 
right to parole is not a vested one, but a mere privi¬ 
lege and when the lawmakers deemed it proper to 
grant parole, they had every right to lay down such 
restrictions and conditions as thev thought neces- 
sarv. In United States ex ret. JR owe v. Nicholson, 
78 Fed. (2) 468, the Court held that a paroled pris¬ 
oner is not released from all disciplinary restraint, 
but remains in legal custodv and under the control 
of the parole board: that parole is merely an exten¬ 
sion of the prison walls. See memorandum opin¬ 
ion of District Judge Patterson in appendix on 
page 26. Certainly, the hungry man will not be 
permitted to bite the hand that feeds him. 

Furthermore, for the reasons hereinafter out¬ 
lined, this appellant cannot complain now’ of Sec¬ 
tion 5, because it in no wav affects him. If and 

7 •' 

when it does affect him, his plea should be made at 
the proper time and in the proper manner. 

A person cannot avail himself of the protection 
of the Constitution by merely asserting a possible 
injury. Federal courts do not give advisory opin¬ 
ions on matters not at issue before them. No one 
can go into a Federal court and say, “I might be 
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injured by a certain law, and I want an opinion 
in advance as to whether or not the law is valid.” 
There must be a showing of actual present ip jury 
and the application of the law in question must 
affect him personally and individually. The ex¬ 
tent of judicial power is defined by Clause 1, Sec¬ 
tion 2, Article III, of the Constitution. It has been 
held that this clause does not contemplate jsuits 
merely to determine abstract principles. Marbury 
v. Madison, 1 Cranch 137; Muskrat v. U. S., 219 
U. S. 346; U. S. v. Ferreira, 13 How. 40. As the 
Court in People v. Hayes, 140 New York, 484, said: 
“In regard to punishment, it must affect the offen¬ 
der unfavorablv before it can be determined.” 

Now as to whether a defendant is injured in. any 
wav by the application of the Indeterminate Sen- 
tence Law in contradistinction to the usual and 
uniform mode of sentencing in other Federal dis¬ 
tricts an analysis shows the following (not forget¬ 
ting, of course, that defendants are treated differ¬ 
ently here in the District of Columbia, as discpssed 
under question I) : 

The Indeterminate Sentence Act provides [that 
“the court imposing such sentence shall sentence 
the person for a maximum period, not exceeding 
the maxim um fixed by laiv.” It merely prescribes 
a mode of imposing sentence for the purpos^ of 
parole. A defendant in the District of Colunjbia, 
violating a strictly Federal statute, can receiv^ no 
greater punishment than he would receive in any 


other Federal district. As the Court in Davis v. 
State, 152 Indiana 24, said, in construing the inde¬ 
terminate sentence law of Indiana: “* * * it 

does not add to or increase the punishment. ” 

Now coming to the minimum sentence imposed 
in all cases, the Act reads that the minimum sen¬ 
tence shall be “for a minimum period not exceed¬ 
ing one-fifth of the maximum period fixed by law, 
and any person so convicted and sentenced may be 
released oh parole as herein provided at any time 
after having served the minimum sentence.” It 
is clear that the Act is essentially a parole statute, 
prescribihg a mode of imposing sentence for the 
purpose of fixing a period of eligibility for parole. 
In construing the Indeterminate Sentence Act of 

Pennsvlvania. the Court in Commonwealth v. 

« 

Kalck, 239 Pa. 533, says, quoting from Common¬ 
wealth v. McKenty, 52 Pa. Superior Ct. 332: 

Assuming as we do for the purpose of 
interpreting the statute that it is constitu¬ 
tional, it necessarilv follows that the maxi- 
mum sentence is the only portion of the sen¬ 
tence which has legal validity and that the 

minimum sentence is merely an administra- 

%> 

tive notice by the Court to the executive de¬ 
partment calling attention to the legislative 
policy that when a man's so-called minimum 
sentence is about to expire the question of 
grace and mercy ought to be considered and 
the propriety of granting a qualified pardon 
be determined. (Cases cited to support this 
view.) 
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Continuing, the Court says: 

These cases go on the theory that when 
the sentence is for an indefinite term tljie law 
prescribed a maximum punishment for the 
crime committed, the prisoner in contempla¬ 
tion of that law is committed for the full 
term but may secure a release at a much 
earlier period if by his deportment ana good 
conduct he proves himself worthy qf the 
clemency which it is the policy of Indeter¬ 
minate Sentence Laws to extend him. j 

The question in each case is whether \t will 
increase the punishment or depriv^ the 
party of substantial rights to which h^ was 
entitled under the law as it stood at tliq time 
the offense was committed. 

In In re Conditional discharge of convicts, 73 
Vermont 414, the following was said: 

Although such a sentence is in terms inde¬ 
terminate, it is in law for the maximum 
term; for until the expiration thereof d con¬ 
vict is in the custody of the law under his 
sentence and in confinement unless hi can 
be and is paroled by the Board of Prison 
Commissioners under the provisions of this 
act after the expiration of the minimum term 
of sentence. 

It must also be borne in mind that whili the 
court, in imposing sentence, may impose the ipaxi- 
mum sentence fixed by law, it can and may iippose 
a maximum sentence less than the maximum fixed 
by law. As far as the minimum sentence is con¬ 
cerned the court cannot impose a minimum sen- 


tence greater than one-fifth of the maximum sen¬ 
tence fixed by law, although it may and can impose 
a minimum sentence less than one-fifth of the maxi¬ 
mum fixed by law. 

Inasmuch as Congress may legislate differently 
for the District of Columbia than for the nation at 
large and inasmuch as parole is not a vested right 
but merely a privilege conferred by statute, it fol¬ 
lows, therefore, that Congress may and can dictate 
and prescribe whatever terms and conditions it 
feels necessary in order to fix a time of eligibility 
for parole here in the District of Columbia. 

Certainly no one can complain that the law’ is 
detrimental to any substantial rights, wdien it is 
in no w^ay injurious, but to the contrary is benefi¬ 
cial. Certainly no one can assert that Congress 
acted arbitrarily, capriciously, and wuthout any 
reasonable basis in enacting this legislation. The 
law 7 was passed for the purpose of facilitating the 
parole of convicts, subject to their ow T n good con¬ 
duct. It is humane legislation, having in mind 
the rehabilitation of prisoners in the interest of 
society and the welfare of the District. 

Congressman Black, one of the proponents of 
this law’, speaking before the House of Representa¬ 
tives (Congressional Record, July 11, 1932, page 
15035) said: 

Of course, it does not mean that because 
the minimum time has expired he will be 
freed, but it does mean that there will be a 
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scientific study made of his case, |of the 
man’s character, of the effect prison servi¬ 
tude has had upon him, of the circiunstances 
surrounding the crime, and if it is ini the in¬ 
terest of society that the man be paroled, 
then he will be paroled. 

In Miller v. The State, 149 Indiana 607, the 
Court said: 

It was to remedy this manifest evil to so- 
ciety and to the criminal classes theinselves 
that the legislation in question was e 
so that when the convict is brought 
the prison walls, if his crime be not treason 
or murder in the first or second degree, the 
hope of liberty is not shut out of his heart, 
the anchor of his soul is not taken awpy, but 
society whispers in his ear the brbtherly 
message through the statute in question that 
“the restoration of your liberty is largely in 
your own hands.” 

The only plausible objection that cbuld be 
urged, in reason, to the act as to the char¬ 
acter of the punishment when mitigated as 
provided in the act is that it is too njild in¬ 
stead of being cruel. 

See also Wilson v. Commonwealth, 141 Ely. 341. 

Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney. 

Allen J. Krotjse, 

Assistant United States Attorney} 

Attorneys for Appellee. 



pacted; 
within 



APPENDIX 


M 17-261. Southern District of New York 

United States of America ex rel. Tracy M. 

Landis, relator 

against 

John J. Kelly, U. S. Marshal, respondent 


MEMORANDUM 

Patterson, D. J.: The warrant is a valid one. 
By Section 3 of the Act of May 13, 1930 (18 U. S. 
C. A., Section 723c), any member of the Board of 
Parole has authority to issue a warrant for the 
retaining of a prisoner who has violated parole. 
Such a warrant is not a warrant of arrest within 
the Fourth Amendment. It is merely a warrant 
for retaking a prisoner who was at the time in the 
legal custody of the warden of the prison. 18 U. S. 
C. A., Section 716; Anderson v. Corail, 263 U. S. 
193. It follows that such a warrant need not show 
probable cause on its face and does not require oath 
or affirmation. The writ will accordingly be dis¬ 
missed. 

Robert P. Patterson, 

! U. S. D. J . 

January 23,1936. 
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